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Spanking and other Corporal unishment of Children" D. : 17) .39%5 npn 95 5w pM2>0) pNad
Orentlicher by arents: Overvaluing ain, Undervaluing Children" 35 Hous. L.; Rev. (1998) 147,
S. A. Davidson "When s arental Discipline Child Abuse? The Vagueness of Child ,y51168-170

,TA90N v oy v ; Abuse Laws” 34 U. Louisville J. Fam. L. (1995-6) 403, 405-410-411 ,407
(423 (Orwn [ TNYOPOTL M) NPOIIN PPN NN -PPIIN 0T PYN N, PN

112> NN WIYN ONX TPDYD9 NPINNRI XYM XD 1IN YD,1860 NIV Ty ODNINN DIPNN VOVYNIA ¥YIAPI T

-1 yap ,1206 'yaE.R. 1204 (1860 R v. Hopley 175) pya pT1n-poaa ./)3n0) 207 %91 vyl
292 VAYNN

a parent or a schoolmaster...may for the purpose of correcting what is evil in the child inflict ...»
moderate and reasonable corporal punishment, always, however, with this condition, that it is
moderate and reasonable. If it be administrated for the gratification of passion or of rage, or if
it be immoderate and excessive in its nature or degree, or if it be protracted beyond the child's
powers of endurance, or with an instrument unfitted for the purpose and calculated to produce

danger to the life or limb; in all such cases the punishment is excessive, the violence is
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unlawful, and if evil consequences to life and limb ensue, then the person inflicting it is
answerable to the law, and if death ensues it will be manslaughter

MONMNN TN ,NIPNRN M0 555197 1NN WHYN 7MINADY ¥ TPYIND NPIDA YIP) ,07)vN ToNNa
N 12 YOI TN 29D NYIYN NVOY NN 1D TN INIIND INIAN NN VN AN TN DD
:INA] .NION HYNN MVYA NN NHYNN

Lyon & de Cruz, supra, at p.8; A. B. Wilkinson & K. Mck. Norrie The Law Relating to arent
and Child in Scotland (Edinburgh, 1993) 179 . M. Bromley & N. V. Lowe Family Law (7ed.,
--1987) 274]. ;180

THYN P2YN PINT .TPYINRD NPYPNA D) MDA NYDP DI DIWUNYL YT NN YWIYNY NN DY IMOND
qwr Children and Young ersons Act 1933, -5 1 y0 .DY097D19KDY D2INNY ,0NINY DI 1Y PIYD

(1(7 902 .16 579 NNNN 197 955 11N ON> Hw Ny yaypAct 1989 Children, -n n1ona ypin
:¥2PY 970 PIND

Nothing in this section shall be construed as affecting the right of any parent, teacher, or other »
person having the lawful control or charge of a child or young person, to administer
2punishment to him

NN 19N YIYND DINN NDIDNN HYIPNN VAVNN NIYN NN PINA DAY MTNNI NYYIY PO
C. Barton & G. Douglas Law and arenthood (London, Dublin : 9] .29 xwa XY , 0119

NN MNMVILLY 1IN YV Education Act 1986 -5 47 9oyo ,nxy nowd and;[Edinburgh, 1995) 151
YVRNWNY N 1IN YH-DY DYI0MN 990 N2 DMINN 19D YN TN OVINY DN DY DMOND

Lyon &. de Cruz, supra, at pp. .242-243 - 75 5¥ IX7 .0 TI51 T3 NN NYMIY3

PN, NIAN-MNIN MPTHA 027 D19 DOPTIPY ©D wuwnn x> INND Model enal Code -n
S PMOM NONRY . DYHYNY TINN MIVND YT THD NI DYV NNND NN NIN G

: justifiable if

The actor is the parent or guardian or other person similarly responsible for the general care (1)
and supervision of a minor or a person acting at the request of such parent, guardian or other
: responsible person and

a) The force is used for the purpose of safeguarding or promoting the welfare of the minor, )
including the prevention or punishment of his misconduct; and

b) The force used is not designed to cause or known to create substantial risk of causing death, )
»serious bodily injury, disfigurement, extreme pain or mental distress or gross degradation

(art I, Article 3, s. 3.08)

NN NI2N-MSIND MY MPTH W HOYaN PINa Nyaps o rp>InrN Model enal Code -5 oxnna
PO NON MPTHNI .NYNRYN NOLM TN MIVND 7DD DI DIVNIYA WNNWND DMNNY NPNNN
NI IZN NN TOON DY INPLIN NN N TN DY HOINY VNIYN 7MIID” NN IPPIVIA ,0IVNN-N1A 2D
NNV 29N WY 2D PO 1D INNNIY NNY NIDN NDYINI MMM NN ; IWN NN AN NN ; TN DY
)91 NNN NN 7V XY 1 HY),NPINPN MIVNY YHYN NIX MNNYY TIDNY DY TINN Y192 DY 50N

(State of lowa v. Arnold 543 N.W.2d 600 (1996 : nnaTd 187 19909 nyInN

Sy 5Y0NY NN IRYIY MI9NN WHYN 7MPAD7I NINVILVLD NITHN WP NPIAN-MNINI MTAN MPTH
Model enal , -5 Y72 ,725°039 NPT PIND YA ,NHNTY T2 .MANT 1N MITHINN ,DONYD 119
: DN TP NPINK DOPY XY 119 TaD 1IN YW 2191 wny » Code

10



the force used is not designed to cause or known to create a substantial risk of death, serious »
bodily injury, disfigurement, extreme pain or mental distress or gross degradation™. a.C.S.A. s.
(509 (1) (ii)). 18

ATNNY, NHN PIID DN AN NIN T DI DIV 1IN YT 5955 NN DY NN VNY ,NVIPT PNOS NN
N. D. C. Cs.50-25.1 - 02(2) :wA serious physical harm or traumatic abuse” [ 7 - 5 pinn )wHa
Raboin v. North Dakota Department of Human Services ya y1n-po9 : 339 ;.(Supp. 1995

,0°7992 MYHYNN >3 DY XY DMINN HY 7NPNTN MO D ¥ap31a,(552 N.W. 2nd 329(1996
[P0V PIY MITY DRI NOV DIVN

120 MDY NOYAN DVWA Y509 NPINKND NV D3NN NNPN NPIAN-MNINI MTH DY DNNIND 190N
S99 P23ND MND TINN WYIW NN ND T D

V. I. Vieth "When arental Discipline Is a Crime: Overcoming The Defense :y21n5> ny»nna wn
of Reasonable Force" 32 AUG rosecutor .29

:INT 271N NMYN MNTHA NPYPNN DY MNYN MY IUNA

K. K. Johnson "Crime or unishment: The arental Corporal unishment Defense - Reasonable
.((and Necessary, or Excused Abuse?" U. Ill. L. Rev. 413 (1998

:won na,Correction of child by force » ynamdw 99N TPY 43 Pyo yaip NP2

Every schoolteacher, parent or person standing in the place of a parent is justified in using »
force by way of correction toward a pupil or child, as the case may be, who is under his care, if
the force does not exceed what is reasonable under the circumstances”. R.S.C., 1985, c. C - 46,

(((s. 43 (1985

,211 43 PYDA NYIITN D YAPI MTIPN NPPO1 1892 MHwN TY NTINA DN PINA DD NT PYD
VINYYN NIVN DX NNMPNN KD ,T7 DY 1M PIIT NN OWY MUY T8 M2 Wi wn mad

M5 Y0 NN oX X para. 51 .R. v. Komick [1995] O.J,2939), ) 15>n 252 10 y1v15 nndn Mda
R. -9 R. v. D.W. [1995] A.J. 905, para. 13; ) .nvurow TI1>X) DY TIND ,2LiNN XD 191X 951 TN
-PDA 97230 19IN YD MDA VIDOWN M1 nwTn oa.( V. D.H. [1998] O.J. 3347, para. 31

VIDIWN M0 NONY NN NN > poa)(R. v. Dupperon [1984] 16 C.C.C. (3d 453, y2ya 10
TPIYIND NYAWNN IMAN NN ; TOON D : 1ND DINPIY LAYNN-NIA DIPY 1T 2905 NN TN MDA
PN DX, 7999197V DYPIN 20 1975 INDYIN MDD ; DYNNY MDD NHRXIW ; 1PAYD MDD NHYON DY
RVaRPY)

DV DMVYN VAYNN-INA2 N2 NNPIAD NI PYON TR, TTIPN NPID2 DY GR) YN DN 43 PYD
YTIMIN ,MIYLN 297 . NPINNI NV PNYD 7207 NI DY INTTHIN PIYI MPNAN X DY NYIANND NNPIIN
DY ND INNNI ,TI9)7 NI WNNYNY DINNK D3N 1IN, 091D NI WINIW WYY DN WYNM PO
VN9 M2 YIDWYN MDY T2 T ININNY TI DY NNWIN PTN OPDN TANA NYIN ,OWND I DN
NNNNI J9 5 NPIDA PYDN DIV MITNN N NI T APY) DMWY DOVNY Y T-DY NNV 19N DY)

17N YW NM5N NYYaN M09 Awra R. v. Dupperon yy1a wapiv 03»0v1pny 15 5y npa
DIDN, T2 2PY .12 739907 YINIY PAD MDA 7PPIADY YINOY P D111 M) DOYIP DN T 995
TIP3 VAYNN- A PIX PT PO ININD DIDAY TN MDA VIV A N1NANN NI PN D NNN
SIIN) DY IYPNAY L1989 NIV TOON MDY MINN DY NNINN

the Convention stands in direct conflict with the state of the law. One wonders how section ...”
43 can remain in the Criminal Code in the face of Canada's international commitment. To the
extent this paradox might inform any discussion of the constitutionality of the defence, it is not
a question likely to be tested by a court, because the party who would have to raise the question
...would be the crown itself
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The only personal view | will express is that | think this is an area that begs for legislative ...
sreform

AR. v. James [1998] 0.J.1438)

;9D PT-POAI NYIN 97N 43 PYO Sy NdYT NNPO2

I consequently hope that the law makers will see to establish clearer rules, so that parents will »
know with some degree of certainty when they are permitted to physically discipline their
children; or alternatively, if arliament determines that corporal punishment is no longer
tolerable in our society, to then repeal Section 43 of the Code

The current state of uncertainty is inadequate to protect children, while simultaneously,
npotentially placing otherwise law abiding parents at risk of obtaining a criminal record

(R. v.J.O.W [1996] O.J. 4061)
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AMA)22 D)X POY 0NN YIAVNY DIDYY ,THD DMWY D1 DYPIID NN NN NIN ,7PMIVN
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P25, 70N NMIVNY NTYNY NIIAD NN NYIIY 2955 NNDAID M DY NN ,NPVIVNN

SINY) .NOYIN YD N2 OINYY DIRY ,7PNDDP0IM TN ,NINIDIN DINNA MINPNN YDV DY OMON»NN

.(Johnson 5w 5731 YN 191 Orentlicher Yv 9730 yinrn
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